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Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PROSSER, J. The State of Wsconsin (State)
seeks review of the court of appeals' decision in State v.
Mendoza, 220 Ws. 2d 803, 584 N.w2d 174 (Ct. App. 1998), which
reversed Robert A Mendoza's (Mendoza) conviction on grounds that
the circuit court erred when it renoved four prospective jurors
for cause. The issues presented are whether the circuit court
erroneously renoved the four jurors because they had been
convicted of crinmes, and, if so, whether automatic reversal of
Mendoza's conviction is required.

FACTS & PROCEDURAL HI STORY

12 The facts are not in dispute. Mendoza was charged with
possessing a controlled substance (cocaine) wth intent to
deliver, as a second or subsequent offense, in violation of Ws.

Stat. § 161.41(3n) (1993-94).' A three day trial, beginning

L' Al references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se not ed.

1
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August 29, 1996, was held in MI|waukee County Crcuit Court, the
Honor abl e Laurence C. Gram presiding.

13 The relevant facts concern jury selection, not the
actual trial. After the State conpleted its exam nation of the
jury panel as a whole, five prospective jurors were examned in
chanbers. The exam nation revealed that four of the jurors had
been convicted of crinmes and one had a brother-in-law who had
been convicted of a drug offense.

14 The first prospective juror called into chanbers, Crane
C. (Juror Nunber Two), was arrested on April 5, 1996, for
m sdeneanor possession of cocaine. He pled guilty to the charge
in MIwaukee County and was sentenced to 16 days in jail wth
Huber privileges starting Septenber 19, 1996. Crane C. assured
the court that he could be fair to both the prosecutor and
Mendoza and render a decision based on the facts of the case.

15 The second juror, Douglas F. (Juror Nunber 12),
revealed that his brother-in-law was arrested and convicted of
cocai ne possession in California the previous year. Dougl as F.
stated that he could not ignore his experience with his brother-

in-law but would try to be fair and inpartial.?

> The record reveals that Douglas F. did not serve on the
jury. He was not struck for cause. Therefore, it can be assuned
that he was elimnated from the jury pool through the use of a
perenptory strike by either the State or Mendoza.

Since Douglas F. was neither convicted of a crinme hinself
nor struck for cause, he is not a focus of our review Only the
four jurors who thenselves were convicted of crinmes are the
subj ect of our review
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16 The third juror, Janes M (Juror Nunber 19), disclosed
that he had been convicted in MI|waukee County of armnmed robbery
in 1966 and convicted of two m sdeneanors (carrying a conceal ed
weapon and resisting an officer) in 1982 or 1983. He stated that
he believed his sentence for the arned robbery was too stiff and
that the sentence still bothered him He said he felt he should
not have been arrested for the incident in the early 1980s.
Neverthel ess, James M stated that he thought he could be
inpartial to both the State and Mendoza if he was chosen to sit
as a juror.

17 The fourth juror, Ike S. (Juror Nunber 11), disclosed
he had been convicted of burglary in Al abama about 30 years
before. He stated he had no problemw th the nmanner in which the
police or the prosecutor's office handled the situation. I|ke S
stated that he knew he could be fair sitting as a juror.

18 The fifth prospective juror, Luciano R (Juror Nunber
9), reveal ed he was convicted of burglary in 1994 in New York and
i ncarcerated for eighteen nonths. He clained he did not commt
the burglary and that the wonman who owned the burglarized
building did not I|ike him and falsely accused him of the
burgl ary. He also stated that he thought people are set up by
others who don't |ike them Luciano R assured the court that
his case woul d not affect Mendoza's case.

19 After the defendant's exam nation of the jury pool, the
assistant district attorney asked the circuit court to strike for
cause the four prospective jurors who had been convicted of

Ccri mes:
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MR.  BENKLEY: [Assistant District Attorney]: Your
Honor, | believe we have three persons who are
convicted felons on the jury and | feel that that
history itself is sufficient for striking those persons
for cause. | think specifically M. [R], M. [M],

and M. [S.]. Additionally M. [C] has been recently
convicted of possession of cocaine, has not yet even
served his sentence and . . . nust report for his
sentence to incarceration at the House of Corrections
on Septenber | believe he said 19th, roughly three or
four weeks from now or [three] weeks from now.

Al though he articulated it wouldn't affect himl' mjust
very unconfortable with that situation

110 Mendoza's counsel objected, stating:

MR. MALONE [ Defense Counsel]: For the record, Judge, |
would object to the individuals that the State has
requested that there be a challenge for cause to

because | think during the individual voir dire that
was conducted they said that they basically could be
fair by the |aw. I think that the inference here is

that a person has been convicted of a felony and that,
therefore, they somehow do not qualify for service on a
jury is sonething anal ogous to saying that if there is
a case involving police officers, if sonebody who is
sitting on the jury panel is a police officer, that
they are not qualified and | think the Court has
already ruled — the courts in this state, trial court
has ruled that's not so.

Here we have a situation where we have three - four
people, three involving felony offenses. | believe al
except for M. [R], Nunber Nine, who pled guilty and
so these are people that despite their convictions and
despite maybe that they aren't particularly happy,
accepted their responsibility and for that they
received a conviction. That does not automatically
disqualify them because they haven't — they haven't
said anything in response to questioning during voir
dire that has left any reason to doubt their ability to
be fair and inpartial.

11 Judge G am granted the State's notion to strike,

stating:
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THE COURT: Vell, let me say this as a general
proposition. That | was concerned as a | heard sone of
the responses to the questions about the panel as a
whol e. | felt there were an unusual nunber of people
t hat had per haps problens who indicated that they m ght
have difficulty being fair and that bothers ne, the
nunber, because many tinmes | have deni ed chall enges for
cause and pointed out that we have perenptory
chal l enges and they are for a reason and to a certain
extent that's true but when | get this nunber it
bot hers ne.

So, | tell you what |I'm going to do. This is a
matter that goes to the broad discretion of the Court.
W have a panel here of 25 people. W have five
peopl e chal | enged. If we strike all five people, we
will have — we have got — we are left with 20. e
still have the basis of selecting a jury and | think

if we select a jury fromthose 20, we are nore |ikely
to have a fair and inpartial jury than if we — than if
| sinply — 1 think I could either accept all of them I
could summarily deny all of them In this case |I'm
going to accept all of them which neans that we wll
strike Juror Nunmber Two [Crane C.], Juror Nunber Six
[Jacqueline D.],% Juror Number Nine [Luciano R ], Juror
Nunmber Eleven [lke S.], Juror Nunber 19 [Janes M] and
we proceed to select the jury from the bal ance. I
don't think we have to do any changing of positions or
anything like that. Everybody knows who we struck and
at this point except for those we have struck,
everybody is part of the basic panel.

8 Jacqueline D. disclosed that her son had pled guilty to
felony distribution of illegal substances, served tinme in April
for the offense, and was on parole. She stated that she felt her
son was treated fairly by the system but that the experience was
very recent and she was still bitter about it. She stated she
may not have been able to be fair to the State or to Mendoza.

Mendoza's attorney chall enged prospective juror Jacqueline
D. for cause. He asserted that Jacqueline D. was not sure she
could be fair to the State or Mendoza.

Jacqueline D., like prospective juror Douglas F., is not a
focus of our review because she was not herself convicted of a
crinme. Qur focus remains on those prospective jurors who were
convicted of crinmes and struck for that reason.
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12 After the court struck these five prospective jurors,
the parties exercised their perenptory strikes. The remai ni ng
jurors then sat as the jury that heard Mendoza' s case.

13 Mendoza was convicted of possessing a controlled
substance with intent to deliver as a second or subsequent
of fense. He appealed and the court of appeals reversed, holding
in part that the circuit court "failed to exercise its discretion
by renoving the four jurors for cause, solely because each had
been convicted of a crine.” Mendoza, 220 Ws. 2d at 813-14. The

court of appeal s concl uded:

8§ 972.03 grants each side not only the right to four
perenptory challenges of its own, but also the right
that the other side not be entitled to nore than four
perenptory chall enges. Furthernmore, we conclude that
by erroneously granting the State's request to renove
four jurors for cause, the trial court effectively
grant ed t he State four addi ti onal perenptory
chal | enges. By effectively granting the State eight
perenptory chall enges, the trial court deprived Mendoza
of his statutorily created right under § 972.03 that
each side be "entitled to only 4 perenptory
chal | enges. " Therefore, we conclude that the trial
court's erroneous renoval of the four jurors requires
reversal of Mendoza's conviction.

Id. at 816.
ANALYSI S

14 This case presents the flip side of State v. Ranps, 211

Ws. 2d 12, 564 N.W2d 328 (1997). In Ranps, we were faced with
a situation in which the circuit court failed to dismss a
prospective juror for cause when the prospective juror should
have been struck. This failure caused the defendant to use one
of his perenptory strikes. We concluded that "the use of a

perenptory challenge to correct a trial court error is adequate
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grounds for reversal because it arbitrarily deprives the
def endant of a statutorily granted right." 1d. at 14.

15 In this case, the circuit court did not fail to dismss
a prospective juror who should have been struck for cause; it
struck four prospective jurors who arguably should not have been
struck for cause. Mendoza argues that when the circuit court
inproperly struck four jurors on grounds that they had been
convicted of a crime, it allowed the State eight perenptory
chal l enges while he was allowed only four.

l.

116 We first exam ne whether the circuit court commtted
error when it struck four prospective jurors for cause because
they had crimnal records.

A

117 The Uni t ed St at es Constitution and W sconsin's
Constitution guarantee an accused an inpartial jury. U S. Const.
amends. VI and XV, Ws. Const., art. |, 8 7.* To ensure an
inpartial jury, Ws. Stat. 8§ 805.08(1) provides for juror
disqualification if a prospective juror "is not indifferent in

t he case.”

* The sixth amendnment to the United States Constitution
provides in part: "In all crimnal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an
inpartial jury of the State and district wherein the crinme shal

have been comm tted. " Wsconsin Constitution, art. |, 8 7,
provides in part: “In all crimnal prosecutions the accused
shall enjoy the right . . . in prosecutions by indictnent, or

information, to a speedy public trial by an inpartial jury of the
county or district wherein the offense shall have been comm tted.
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18 This court has stressed that even the appearance of

bi as should be avoi ded. State v. Louis, 156 Ws. 2d 470, 478

457 N. W 2d 484 (1990); see also State v. Ferron, 219 Ws. 2d 481,

503, 579 NW2d 654 (1998); Nolan v. Venus Mdtors, Inc., 64 Ws.

2d 215, 223, 218 N.W2d 507 (1974); Kanzenbach v. S.C Johnson &

Son, Inc., 273 Ws. 621, 627, 79 NW2d 249 (1956). In Louis
Justice Bablitch wote in dissent that "It is the appearance of
partiality that gives great pause. Jurors nust not only be fair
and inpartial; they nust also not have a relationship to either
side which |eaves doubt about their inpartiality.” Louis, 156
Ws. 2d at 486

19 In State v. Faucher, No. 97-2702-CR (S. C. July 8,

1999) (of even date), we clarified the ternms we intend to use
when exam ning juror bias. A prospective juror is biased, and
shoul d therefore be renoved for cause, if the prospective juror
is (1) statutorily biased, (2) subjectively biased, or (3)
obj ectively biased. Faucher, No. 97-2702-CR, op. at 13.
STATUTORY BI AS

20 A prospective juror is statutorily biased if the
prospective juror falls into one of the statutorily-recognized
groups in Ws. Stat. 8 805.08(1). Prospective jurors are
statutorily biased if they are related by "blood or narriage to
any party or to any attorney appearing in the case" or "[have]

any financial interest in the case." § 805.08(1).> "Statutory

> W note that Ws. Stat. § 756.02 defines others who are
qualified to serve as jurors. Section 756.02 states:
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bias is a conclusion of law prem sed on the belief that certain
relationships are so inherently prone to partiality that an
i ndi vi dual case-by-case inquiry is not worth the tinme or effort.”

State v. Kiernan, No. 97-2449-CR, op. at 8 (S. C. July 8, 1999)

(of even date). Wet her a prospective juror is statutorily
bi ased and shoul d be dism ssed for cause involves the application
of a statute to specific facts. This is a question of |aw that

this court reviews de novo. |d.

SUBJECTI VE BI AS
21 A prospective juror is subjectively biased if the
record reflects that the juror is not a reasonable person who is
sincerely wlling to set aside any opinion or prior know edge
that the prospective juror mght have. |d. at 8. In Faucher, we

stated that "subjective bias refers to the bias that is reveal ed

by the prospective juror on voir dire: it refers to the
prospective juror's state of mnd." Faucher, No. 97-2702-CR, op.
at 15. "Subjective bias" leads to a judicial determ nation that
the juror is biased in fact. Subj ective bias is wusually

di scerned from the prospective juror's verbal responses to

questions as well as the juror's denmeanor in giving those

Every resident of the area served by a circuit court
who is at least 18 years of age, a US. citizen and
abl e to understand the English | anguage is qualified to
serve as a juror in that circuit unless that resident
has been convicted of a felony and has not had his or
her civil rights restored.

By clear inplication, a non-resident, a person |less than 18 years
of age, a non-citizen, and a person not able to wunderstand
English are not qualified to serve.
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responses. Ki ernan, No. 97-2449-CR, op. at 8. "These
observations are best within the province of the circuit court."
Id. Therefore, whether a prospective juror is subjectively
biased is a factual determnation of the circuit court that wll
be uphel d unless the decision is clearly erroneous.
OBJECTI VE BI AS

22 A prospective juror is objectively biased if "a

reasonabl e person in the prospective juror's position objectively

could not judge the case in a fair and inpartial manner." State

v. Erickson, No. 98-0273-CR, op. at 18 (S. . July 8, 1999) (of

even date). As an exanple, when there is evidence fromvoir dire
that a prospective juror had fornmed an opinion or had prior
knowl edge, a court nust ask if a reasonable person in the juror's
position could set aside the opinion or prior know edge. Ferron,
219 Ws. 2d at 498.° A court's determnation of whether a
prospective juror is objectively biased is a mxed question of
fact and law. Faucher, No. 97-2702-CR, op. at 18. An appellate
court should give weight to the circuit court's determ nation
that a prospective juror is or is not objectively biased. [|d. at
19. An appellate court wll not reverse a circuit court's
conclusion unless as a matter of |aw a reasonabl e judge coul d not

have reached such a conclusion. | d. However, unlike the

® Although a prospective juror may not have forned any
opi nion or have any prior know edge about the case, the juror may
have such ingrained attitudes about the subject of the case that
a reasonable person in the juror's position objectively could not
set aside his or her views and judge the case in a fair and
i npartial manner.

10
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situation addressed in Faucher, a circuit court's determ nation
that a group of people wth simlar characteristics 1is
objectively biased is a question of |law that we revi ew de novo.

23 In this case, the assistant district attorney asked the
circuit court to strike four prospective jurors with crimnal
convictions. The circuit court granted the request and indicated
that a fair and inpartial jury would be nore likely by striking
these jurors. By granting the State's request and striking the
four prospective jurors for cause, the circuit court equated
crimnal conviction with cause. That was an error of |aw

24 Both the United States Suprene Court and this court
have been reluctant to exclude groups of persons from serving as
petit jurors as a matter of |aw Louis, 156 Ws. 2d at 479
Nol an, 64 Ws. 2d at 223 (court refused to discharge all present
or former enployees of Sentry Insurance Conpany or their
spouses). Rather, the <circuit court has been given broad
di scretion to scrutinize and renove individual jurors in order to
ensure that the final jury is inpartial. Louis, 156 Ws. 2d at
479.

125 We concluded in Louis that "law enforcenent officials

of the jurisdiction where the crine was commtted should not be
automatically disqualified from the petit jury as a matter of
law." 1d. at 474. "W see no rational reason why the question
of whether individual |I|aw enforcenent officials can serve
inpartially on the petit jury should be renmoved fromthe circuit

court's discretion. Law enforcenent officials are not anong

11
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those groups the legislature has expressly excluded from jury
service." 1d. at 479-80.

26 Under the laws of this state, crimnal convictions do
not automatically disqualify prospective jurors.” In 1996, Ws.
Stat. 8 756.01 provided that a prospective juror had to be an
el ector of the state.® Wsconsin Stat. 8 6.03(1)(b) provides
t hat persons convicted of treason, felony, or bribery cannot be
electors unless their civil rights are restored. A person's
civil rights are restored, and the person is therefore an el ector
eligible to be a prospective juror, by serving out his or her
termof inprisonnment or otherw se satisfying his or her sentence.
Ws. Stat. § 304.078.

127 We conclude that the circuit court erred when it
granted the State's request to strike four prospective jurors for
cause solely because they had been convicted of crines. The
court did not find that the four individual jurors were

statutorily biased, subjectively biased, or objectively biased.

" This rule is contrary to comon | aw. In Nolan v. Venus
Motors, Inc., 64 Ws. 2d 215, 223-24, 218 N.W2d 507 (1974),
Chief Justice Hallows quoted from Brown v. Wolverton, 121 So.
404, 406 (Ala. 1928): "[A]t common | aw the grounds for chall enge
were classified under four heads . . . (4) challenges propter
delictum are for sonme msdeneanor or crinme which affects the
juror's credit and renders him infanous, as for conviction of
treason, felony, perjury, or conspiracy." See also MCarten v.
Connecticut Co., 131 A 505, 508 (Conn. 1925), where the court
noted that at comon law a challenge would lie "for want of
qualifications, as for . . . a prior conviction for certain
i nfamous crinmes . "

8 Wsconsin Stat. § 756.01 was vacated by the repeal and
recreation of Ws. Stat. 88 756.001 to 756.03 by S. . O der 96-
08, effective July 1, 1997. See, now, Ws. Stat. 8§ 756.02 (1997-
98).

12
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Instead, the circuit court excluded an entire suspect group from
serving as jurors.?®

128 The court may have considered that the prospective
jurors convicted of crimes were, as a group, objectively biased,
but such a determ nation would have been in conflict with the
W sconsin Statutes. W see no reason why a circuit court judge
should not be able to determ ne individually whether prospective
jurors convicted of crines may serve inpartially. But the
court's blanket decision to strike a class of jurors was an error
of | aw.

B

129 Qur review of the circuit court's decision to strike
the four prospective jurors does not stop there. W review the
record, juror by juror, to determine if it supports striking the
four prospective jurors for cause.

30 There is nothing in the record to suggest that the
circuit court found any of the four jurors statutorily biased.
Such a determ nation, if made, would have been an error of |aw
A prospective juror is statutorily biased only if the prospective

juror is "related by blood or marriage to any party or to any

° State v. Gesch, 167 Ws. 2d 660, 482 N.wW2d 99 (1992), is
the only case in which this court excluded an entire group of
persons from serving as jurors. In Gesch, we held that
"prospective jurors who are related to a state wtness by bl ood
or marriage to the third degree . . . nust be struck from the
jury panel on the basis of inplied bias." |d. at 662. Under the
terms recently adopted, the court in Gesch in effect recognized
that the specific class of persons in question were objectively
bi ased regardl ess of the surrounding facts and circunstances and
the particular prospective juror's assurances of inpartiality.

13
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attorney appearing in the case or has any financial interest in
the case.” Ws. Stat. § 805.08(1). The record contains no
evi dence that any of the prospective jurors struck for cause were
related to any party or attorney in the case or had a financia
interest in the case.

31 There is also nothing in the record to suggest that the
circuit court found the four jurors subjectively biased. A
prospective juror nust be struck for cause if the juror's state
of mnd reveals that the juror is biased in fact. Here the
record reveals that each of the four prospective jurors assured
the attorneys and the court that he could be fair and inpartial.

After assessing their honesty and credibility during voir dire,
the circuit court made no individual assessnment that any juror
was subjectively biased.

132 Finally, a prospective juror should be struck for cause
if he or she is objectively biased. As stated earlier, a
prospective juror is objectively biased if "a reasonable person
in the prospective juror's position objectively could not judge
the case in a fair and inpartial manner." Erickson, No. 98-0273-
CR, op. at 18. W exam ne the four individual prospective jurors
to determine whether the record supports a decision by the
circuit court to strike them as objectively biased.

133 Crane C. had recently pled guilty to a charge of
m sdeneanor possession of cocai ne and was sentenced to 16 days in
jail. Crane C. expected to report to the MIwaukee House of

Correction for incarceration within three weeks fromthe tine he

14
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was questioned during voir dire. The facts in the record support
a finding that Crane C. was objectively biased.

134 A reasonable judge could have concluded that Crane C.
was not inpartial because of his status as a recently convicted
drug offender. He pled guilty to a cocaine charge wthin several
nmont hs of appearing for Mendoza's cocaine trial and was about to
serve his own sentence three weeks |ater. Crane C. was not a
person convicted of a crine 30 years ago; he was a potential
juror whose contact with the crimnal justice system was recent
and conti nui ng.

135 The facts in the record support a finding that James M
was objectively biased. James M not only disclosed that he had
been convicted in M| waukee County of arned robbery in 1966 and
then two m sdeneanors in 1982 or 1983 but also stated that he
believed his sentence was too stiff for the armed robbery charge
and that the sentence still bothered him James M further
stated that he felt he should not have been arrested for the
incident in the early 1980s involving a conceal ed weapon and
resisting an officer.'® Mendoza's defense attorney admitted that

James M was anong those jurors not "particularly happy" about

" The circuit court did not know the nature of the
conceal ed weapon, but the circuit court would have known that if
the conceal ed weapon had been a firearm the juror could have

been charged wth a felony3%felon in possession of a firearm
Ws. Stat. § 941.29. The circuit court did not know the nature
of the resisting charge, but it mght have considered the
possibility that the juror lied to the police. Ws. Stat.
8§ 946. 41.

15
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his brush with the crimnal justice system The juror's
statenments provided evidence of residual hostility.

136 A person who is still bothered by the length of his
sentence and does not accept responsibility for his actions many
years after being convicted of a felony may not be inpartial
Because this court has stressed that even the appearance of bias
shoul d be avoided, Louis, 156 Ws. 2d at 478, we find that the
record supports a judicial decision to strike Janes M for cause
as an objectively biased juror.

137 Simlarly, a reasonable judge coul d have concl uded t hat
Luciano R was objectively biased. Luciano R reveal ed he was
convicted of burglary in 1994 in New York and incarcerated for
ei ght een nont hs. He stated that he did not commt the burglary
and that the woman who owned the burglarized building did not
i ke himand accused himfalsely. He also stated that he thought
people are set up by others who do not |ike them Ri ght or
wong, Luciano R was not accepting responsibility for his
conduct; he was still show ng resentnent.

138 A person who believes he was once set up and that
others are set up for crines may not be an inpartial juror. W
find that, like James M, the record supports a decision to
strike Luciano R for cause as an objectively biased juror. W
could not say that no reasonable judge could reach that
conclusion, especially a judge trying to avoid the appearance of
bi as.

139 Ike S. stands in sharp contrast to the other three

prospective jurors. ke S. disclosed that he pled guilty to

16
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burglary in Al abanma about 30 years before. Unli ke James M and
Luciano R, lke S. stated he had no problem with the manner in
whi ch the police or prosecutor handled the case. There was no
indication that he harbored any negative feelings that would
affect his inpartiality.

40 A prospective juror convicted of a crine nore than 30
years earlier who does not harbor any apparent negative feelings
after his run-in with the crimnal justice system cannot be
| abel ed as objectively biased. No reasonable judge could have
concluded that lke S. was objectively biased.

41 The trial court inproperly struck the four prospective
jurors for cause as a class on grounds that they were convicted
crimnals. While three of the four prospective jurors could have

been struck for cause individually as objectively biased jurors,

the other prospective juror, lke S., was struck erroneously as
the record revealed no factual or legal grounds for his
di sm ssal .

.

142 Having determined that the circuit court erred by
renmovi ng prospective juror lke S., we nust determ ne whether
automatic reversal is required.

143 Mendoza clains, and the court of appeals held, that
inproperly granting the State's notion to renbve a prospective
juror for cause effectively granted the State four additional
perenptory challenges and deprived Mendoza of his statutorily
created right to an equal nunber of perenptory strikes. The

court of appeals held that wunder Ranbs such a deprivation

17
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requi res reversal of Mendoza's conviction. See Mendoza, 220 Ws.

2d at 816.

144 Wsconsin Stat. 8 972.03 provides, in part: "Each side
is entitled to only 4 perenptory chall enges except as otherw se
provided in this section. . . ." (enphasis supplied) W agree
with the conclusion that "by wusing the wrd 'only,' the
| egislature clearly intended to limt each side to four, and only
four, perenptory challenges.” Mendoza, 220 Ws. 2d at 816. W
al so agree that "8 972.03 grants each side not only the right to
four perenptory challenges of its own, but also the right that
the other side not be entitled to nore than four perenptory
chall enges. " |d.

145 W do not agree, however, that the circuit court
effectively granted the State four additional perenptory
chal | enges and deprived Mendoza of his statutorily created right
to equality, requiring reversal of his conviction.

46 The circuit court erred as to only one prospective
juror. After reviewng the |law, we conclude that the erroneous
dismssal did not grant the State an additional perenptory
strike.

147 Challenging a juror for <cause is different from
removing a juror through a perenptory strike. There are no
limts on challenges for cause. A defendant may nove for a
change of the place of trial on grounds that an inpartial jury

cannot be had in the county.' This anmounts to challenging the

1 See Ws. Stat. § 971.22(1).
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county's entire jury pool for cause. Normal |y, of course,
chal l enges for cause are targeted to renove prospective jurors
"on a narrowy specified, provable, and legally cognizable basis

of partiality.” Swain v. Alabama, 380 U S. 202, 220 (1965),

overruled on other grounds by Batson v. Kentucky, 476 US. 79

(1986) . Because of the Sixth Amendnent right to an inpartia
jury, challenging a juror for cause frequently inplicates
constitutional rights.

148 Perenptory challenges are qualitatively different.
Perenptory stri kes¥chal | enges W t hout cause, W t hout
expl anation, and w thout judicial scrutiny¥%afford a suitable and
necessary nethod of securing juries which in fact and in the
opi nion of parties are fair and inpartial. Swain, 380 U S. at

212.12

The persistence of perenptories and their extensive use
denonstrate the long and wdely held belief that
perenptory challenge is a necessary part of trial by
jury. . . . The function of the challenge is not only
to elimnate extrenes of partiality on both sides, but
to assure the parties that the jurors before whom t hey
try the case will decide on the basis of the evidence
pl aced before them and not otherwise. |In this way the
perenptory satisfies the rule that "to performits high
function in the best way 'justice nust satisfy the
appearance of justice.'" In re Miurchison, 349 U S. 133,
136.

Swain, 380 U.S. at 219.

149 In Ross v. lahoma, 487 U S 81, 88 (1988), the

Suprene Court described perenptory challenges as "a neans to

2 The phrase "without judicial scrutiny," lifted from the
Swai n case, is no longer valid. See Batson v. Kentucky, 476 U. S
79, 100 (1986). Even perenptory chall enges can rai se questions.
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achieve the end of an inpartial jury." Because perenptory
chal l enges are a creature of statute and are not required by the
Constitution, it is for the State to determ ne the nunber of
perenptory chall enges all owed and to define their purpose and the
manner of their exercise. Id. at 89.

50 In Jones v. State, 982 S.W2d 386 (Tex. Crim App.

1998), the Texas Court of Crimnal Appeals found that the trial
court had erroneously granted the State's challenge to a
prospective juror. 1d. at 390. In response to the defendant's
argunent that the erroneous dismssal of the prospective juror
effectively granted the State an extra perenptory, the court

st at ed:

Chall enges for cause go to legal qualifications of
jurors, whereas perenptory challenges are wused to
elimnate jurors who are thought (or felt) to be

undesirable on a partisan evaluation. A juror's
disqualification is not related to the juror's
desirability. It is especially wong to equate the

State's challenge for cause to a perenptory chall enge,

because the State has the right to challenge

disqualified jurors even when their disqualifications

m ght seemto nmake them favor the State.

ld. at 393.

151 W agree wth the Texas analysis. A perenptory
challenge entails the right to <challenge a juror wthout
assigning, or being required to assign, a reason for the
chal | enge. BLACK' S Law Dictionary 1136 (6th ed. 1990). This is a
self-interested act designed to rid the jury panel of those who a
party believes nmay be unreceptive to the party's position.

Chal l enges for cause, on the other hand, seek a |egal

determ nation by the circuit court that the prospective juror in
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question is, under the law, unqualified or biased and shoul d not
serve on the jury. These are two very distinct occurrences.

52 The erroneous dism ssal of a prospective juror
constitutes an error by the court; it does not conpute as a
perenptory challenge by a party. W decline to recognize the
erroneous dismssal of a juror for cause as an additional
perenptory chall enge. Consequently, the defendant was not denied
an equal nunber of perenptory strikes.

153 In this case, both the defendant and the State had four
perenptory strikes. W agree with the court of appeals on the
i nportance of maintaining an equal nunber of perenptory strikes
in two-party cases.®™ |If we recognized erroneous disnissals for
cause as extra perenptory challenges and directed new trials to
deter such dismssals, our rule would adversely inpact the State
but not affect the defendant. Technically, both parties would
be equal; but one party would be "nore equal" than the other
Moreover, there would be a chilling effect on the State's notions
to strike because an erroneous dismssal would automatically
require a new trial.

154 Because we determne that the erroneous dismssal of a

prospective juror does not result in an additional perenptory

¥ W note that, wunder Ws. Stat. § 972.03, individual
defendants are not treated the sane as the State when there are
mul ti pl e def endants.

4 We believe Jacqueline D. was properly renmoved for cause.

But the circuit court did not offer any particularized reason

for her renoval. Consequently, her renoval stands on the sane
footing as Crane C., Janes M, and Luciano R
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strike, the error by the circuit court did not deprive Mendoza of
the right to an equal nunber of perenptory strikes. Both Mendoza
and the State exercised their four allotted perenptory
chal | enges. No right was violated by the court's error, and so

reversal under Ranbs is not avail abl e.

155 Even if we recogni zed the erroneous dism ssal of |ke S
as giving the State an extra perenptory challenge, we would

decline to extend Ranbs to these facts.

156 Ranpbs involved a defendant on trial for first degree
intentional hom cide. Ranmps, 211 Ws. 2d at 14. During voir
dire, a prospective juror revealed that she could not be fair to
the defendant. |Id. The judge refused to believe the juror had
admtted bias, refused to have the transcript read back in court,
and refused to renove the prospective juror for cause. Ranos
then struck the juror with one of his perenptories. Id. at 14-
15. W found that the failure to dism ss the prospective juror
for cause was an erroneous exercise of discretion. Id. at 16.
We ultimately concluded that "the use of a perenptory challenge
to correct a trial court error is adequate grounds for reversa
because it arbitrarily deprives the defendant of [the statutorily
granted right to exercise all seven of his perenptory
chal l enges]." 1d. at 24-25.

157 This case presents the flip side of Ranops: a court's

erroneous dismssal of a prospective juror as opposed to a
court's erroneous failure to dismss. The key distinction

between Ranbs and this case is the |long-standing principle that

courts should liberally grant requested strikes for cause. e

22



No. 97-0952-CR

encourage circuit courts to liberally grant requested strikes for
cause to avoid the appearance of bias. Ferron, 219 Ws. 2d at
495- 96; Ranos, 212 Ws. 2d at 29-30 (Abrahanson, CJ.,

concurring); Kanzenbach v. S.C.  Johnson & Son, Inc., 273 Ws.

621, 627, 79 N.W2d 249 (1956) ("[B]Jecause it preserves the
appearance as well as the reality of an inpartial trial, it is a
good rule for the trial judge to honor challenges for cause
whenever [the judge] may reasonably suspect that circunstances
outside the evidence nmay create bias or an appearance of bias on
the part of the challenged juror.").

158 In Ranos, the court's failure to follow this salutary

principle deprived the defendant of his full conplenent of
perenptory strikes. 1In this case, the defendant was not required
to correct an erroneous dismssal; he was allowed to use all his
perenptory strikes as he saw fit and not required to use any to
correct an error.

159 There is another subtle yet inportant distinction

bet ween Ranbs and this case. In Ranpbs, the court's error solely
affected the defendant's right. In this case, the court's error
affected two conpeting interests: Mendoza's right to an equa

nunber of strikes and the circuit court's inportant discretionary
power to strike jurors to avoid the appearance of bias. In the
long run, a court's discretionary power to renbve questionable
jurors and avoid the appearance of bias outweighs the right of
parties to an equal nunber of strikes. Over time the court's
discretionary power is likely to acconplish nore to attain

inpartial juries than the exercise of perenptories.

23



No. 97-0952-CR

160 The United States Suprene Court has concluded that not
every error, even constitutional error, requires automatic

reversal of a conviction. See Chapman v. California, 386 U S

18, 22 (1967). The Supreme Court al so has recogni zed that an
erroneous di sm ssal of a prospective juror does not automatically
require reversal if an inpartial jury was inpaneled. 1In Northern

Pacific R Co. v. Herbert, 116 U S. 642, 646 (1886), the Suprene

Court st ated:

[ The prospective juror] was . . . challenged, and the
al l onance of the challenge constitutes the first error
assigned. . . . [I]f we regard the challenge as for

cause, its allowance did not prejudice the conpany. A
conpetent and unbiased juror was selected and sworn

and the conpany had, therefore, a trial by an inparti al
jury, which was all it could denmand.

161 Several federal courts and nunerous state courts have

recognized the principle enunciated in Northern Pacific, and

applied it in the crimnal arena.?®

162 A defendant is entitled to fair and inpartial jurors,

not jurors whom he hopes will be favorable towards his position

1> See, e.g., United States v. Gonzal ez-Balderas, 11 F.3d
1218, 1222 (5th Gr. 1994), cert. denied, 511 U S. 1129 (1994);
United States v. Prati, 861 F.2d 82, 87 (5th Cr. 1988); Shettel
v. United States, 113 F.2d 34, 36 (D.C. Gr. 1940); State v.
Wal den, 905 P.2d 974, 988 (Ariz. 1995), cert. denied, 517 U S
1146 (1996); People v. Holt, 937 P.2d 213 (Cal. 1997); Weeler v.
People, 165 P. 257, 258 (Colo. 1917); Wlls v. State, 404 S. E. 2d
106, 107 (Ga. 1991); State v. dark, 278 P. 776, 777-78 (I1daho
1929); State v. Kendall, 203 N.W 806, 807 (lowa 1925); Hunt wv.
State, 583 A 2d 218, 234 (M. 1990); State v. Hurst, 193 N W
680, 682 (Mnn. 1922); State v. Hll, 827 S.W2d 196, 199 (M.
1992); State v. Huffman, 296 P. 789, 790 (Mont. 1931); Bufford v.
State, 26 N.W2d 383, 386 (Neb. 1947); State v. Martinez, 278 P.
210, 210-11 (N.M 1929); State v. Carson, 249 S. E. 2d 417, 423
(N.C. 1978); State v. Wells, 103 S.E. 515, 516 (S.C. 1920); State
v. Larkin, 228 P. 289, 289 (Wash. 1924).
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See Pollack v. State, 215 Ws. 200, 207-08, 253 N W2d 560

(1934), overruled in part by State ex rel. Goodchild v. Burke, 27

Ws. 2d 244, 133 N.W2d 753 (1965). A defendant's rights go to
t hose who serve, not to those who are excused.

163 We therefore hold that automatic reversal is not
required when a circuit court erroneously grants a party's notion
to strike a prospective juror for cause. To hold otherw se would
underm ne our |ong-standing assertion that circuit court judges
should |iberally grant requests to strike prospective jurors for
cause.

164 We stated in Ferron that "[t]he circuit courts are

advised to err on the side of striking prospective jurors
who appear to be biased, even if the appellate court would not
reverse their determnations of inpartiality. Such action w |
avoid the appearance of bias, and may save judicial time and
resources in the long run.” Ferron, 219 Ws. 2d at 503. Thi s
continues to be sound policy.

65 Reversal is not required in this case. | nstead, we
enploy a harnmless error analysis. Wsconsin Stat. § 805.18
provides that an error is harmess if it does not effect the
substantial rights of the party seeking reversal of the judgment.

Section 805.18 is applicable to crimnal cases pursuant to Ws.

Stat. § 972.11(1). State v. Dyess, 124 Ws. 2d 525, 547, 370

N.W2d 222 (1985). Mendoza concedes that an inpartial jury
convicted him Hs statutory right to an equal nunber of

perenptory strikes was not violated by the erroneous dism ssal of
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a prospective juror. Therefore, we conclude the circuit court's
error was harmnl ess.
CONCLUSI ON

66 In sum we conclude that the circuit court erroneously
di sm ssed one of the four prospective jurors in question. But
this erroneous dism ssal does not require a reversal of Mendoza's
convi ction. The erroneous dismssal did not affect any of
Mendoza's substantial rights and was therefore harnl ess. e
accordingly reverse the decision of the court of appeals.

By the Court.—JFhe decision of the court of appeals is

rever sed
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